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By Lukas Klee

Including a vignette by 
Husni Madi

Introduction and Kick Off
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Making the most of the FIDIC 
2017 Suite of Agreements

Released in April 
2017
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Main changes
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General provisions
Clarification of the order of precedence of Agreement documents (Cl. 1.15 and Form of Agreement)

Formal notification imposed for a wide range of events, under a specified format (SC 1.1.19, 1.1.26 and Cl. 
1.3)

Change in Legislation – reference date is now the one of the Consultant’s offer/proposal (Cl. 1.5)

Concept of Exceptional Costs introduced (SC 1.1.12) i.e. those incurred by the Consultant and flowing from an event giving
rise to a Consultant’s entitlement. This contrasts with the payment for regular Services (SC 7.1.1 and Appendix 3)

Intellectual Property – difference in between Background IP and Foreground IP (Cl. 1.7)

Additional anti-corruption representations and warranties (Cl. 1.10)

Joint & several liability of Consultant’s JV Members towards Client (Cl. 1.11)

Amendment to Agreement only in written form (Cl. 1.12)

Parties to act in good faith and in a spirit of mutual trust (Cl. 1.16)

Chair of FIDIC TG15, FIDIC Accredited Trainer
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The Client

Information that Client is able to obtain and which pertains to the Services = to be provided by Client with due regard to the 
Programme (SC 2.1.1)

Responsibility for errors, omission and ambiguity in Client’s information = rests with Client, and to be corrected by Client – possible 
Variation (SC 2.1.3)

Duty of care of the Consultant in reviewing Client’s information (SC 2.1.2)

The Consultant

Performs Services as per scope in Appendix 1 / No more Additional and Exceptional Services => only Services which are subject to 
Variations (Cl. 5), and possibly Exceptional Costs incurred

Function and purpose of Services to be taken into account by Consultant (SC 3.3.2) but that does not amount to a fitness-for-
purpose obligation

Construction administration provisions (Cl. 3.9) – typically when the Consultant acts as engineer, employer’s representative or 
project manager under a Works Contract

Chair of FIDIC TG15, FIDIC Accredited Trainer
© Husni Madi, PMP, PMI-SP 17

Time management

Consultant to provide a Programme for the performance of Services, in accordance with Appendix 4, and to proceed accordingly
(Cl. 4.3)

Express grounds for extension of the Time for Completion, with possible corresponding compensation for Exceptional Costs (Cl. 
4.4)

Client empowered to instruct acceleration of rate of progress of the Services when delayed for Consultant’s culpable reasons (Cl. 
4.5)

Concept of Exceptional Event introduced, which replaces « changed circumstances »: similar approach as FIDIC Gold Book, superseding the 
Force Majeure concept under the 1999 FIDIC Contracts

Variations to Services

A dedicated full new Clause (Cl. 5)

Variations initiated following the issue of a Variation Notice (SC 5.1.1) / Consultant bound by Variation unless it notifies that it does
not possess the relevant skills/resources to perform it, or it substantially changes the extent of nature of the Services (SC 5.1.4)

Value of Variation to be agreed before Variation proceeds, but if not possible/practicable to do so Client can instruct
commencement => Consultant compensated on a time-spent basis as per Appendix 3 (Cl. 5.2)
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Suspension / Termination

A dedicated full new Clause (Cl. 6) / a process now much further detailed and stream lined

Additional cause for suspension of Services by Consultant – failure by Client to satisfy the requirements of Clause 2.4 on 
Employer’s financial arrangements (SC 6.1.2 (c))

Services to resume once cause for suspension ceases (Cl. 6.2)

Effects of suspension detailed, with possible entitlements to extension of Time for Completion and compensation for Exceptional
Costs incurred (SC 6.3.3)

5 grounds for Client’s termination are expressly laid down, with different effects prescribed depending on termination event (SC 
6.4.1 and Cl. 6.5)

5 grounds for Consultant’s termination are expressly laid down, with different effects prescribed depending on termination event
(SC 6.4.2 and Cl. 6.5)
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Liabilities

Parties are liable for their breaches of the Agreement (SC 8.1.1) – that is stating the obvious, but is expressly stated so as to stress 
the difference with the 2006 WB which introduced a difficulty in this respect (Consultant only liable if in breach of his duty of care)

Dispute resolution

Mediation is now replaced by adjudication as second-tier of dispute resolution under Cl. 10.2 / Arbitration remains the third
and final tier of dispute resolution under Cl. 10.4

Rules for Adjudication have been inserted under Appendix 5 – they follow the FIDIC Green Book (1999) approach – ad’hoc
adjudication, 56 days from a dispute referral for the adjudicator to issue his/her decision

Each Party bears its own cost in adjudication, but adjudicator empowered to decide on the payment apportionment of 
his/her own fees (SC 10.2.2. and Rule 17 for Adjudication)

Reflection of FIDIC’s view on adjudication decisions – they are binding even if challenged by either Party, unless and until
revised in arbitration / Failure to comply with a decision can be referred to arbitration (SC 10.5.1)

WB Main changes – 2017 vs 2006
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Time line under the FIDIC 2017 White Book
Effective Date 

of the 
Agreement

Cl. 4.1 Date of 
latest signature

Completion of 
the whole of the 

ServicesCommencement 
Date 

of the Services

Time for Completion
of the Services

As set out under the PC

as may be amended for 
Consultant’s excusable delays

Possible key 
dates

KD1
KD2

KD3

As per PC / 

Default: 14 d

SC 1.1.5

Cl. 4.4

Appendix 4

SC 4.3.1

SC 1.1.24

Programme
14 d

Client’s objection 

=> resubmit

No objection = 

proceed

14 d

Consultant’s non-excusable 
delays = Client’s Notice for 

acceleration of rate of 
progress

Cl. 4.5

Perform the Services with

reasonable skill, care and diligence
SC 3.3.1

SC 4.3.2

Payment as per Cl. 7.1 and Appendix 3 [Remuneration and Payment]

Duration of liability

Cl. 8.2

Delay damages

But failure to meet the Time for 
Completion is a breach of the 

Agreement => Consultant liable for 
general damages at law

Possible audit of Consultant’s records

Cl. 7.6

Chair of FIDIC TG15, FIDIC Accredited Trainer
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Main features of the FIDIC 2017 White Book

Consultant acting as 
Engineer under a Works 

Contract

Consultant delivering
technical assistance, 
project management 
or advisory services

Consultant acting 
as designer for a 

Design-Build
Contractor

Typical use of the 2017 White Book
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www.fidic.org

FIDIC 2017 Sub-Consultancy Agreement

STRUCTURE & MAIN FEATURES
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Structure of the FIDIC 2017 SCA
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Main features of the FIDIC 2017 SCA
Ø Back-to-back philosophy for obligations of the Consultant (towards the Client under

the White Book) which are subcontracted to the Sub-Consultant

Ø Similar structure as the FIDIC White Book, and, to a very large extent, similar
(sometimes identical) wording

Ø 2 drafting options were available
1. Using a « mutatis mutandis » approach with the FIDIC White Book 2017,

whereby obligations are stated to be the same as in WB, with WB Client being
replaced by SCA Consultant, and WB Consultant by SCA Sub-Consultant

Ø Pro:  General Conditions are then short and limited to the specificities of the 
Sub-Consultancy Agreement

Ø Con: The Sub-Consultancy Agreement can only be used if the Client / 
Consultant Agreement is drafted based on the FIDIC White Book 2017

Chair of FIDIC TG15, FIDIC Accredited Trainer
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Main features of the FIDIC 2017 SCA

Ø 2 drafting options were available
2. Or using a « repeat » approach whereby the FIDIC WB 2017 obligations

would be replicated to a large extent in the SCA (with WB Client being
replaced by SCA Consultant, and WB Consultant by SCA Sub-Consultant),
with specific Sub-Consultancy provisions to be added
Ø Pro: The Sub-Consultancy Agreement becomes autonomous from the 

White Book, and can be used even if the White Book is not used as in 
between the Client and the Consultant

Ø Con: General Conditions become more extensive in text

The repeat approach was finally selected, for the sake of a wider use 
of the SCA even in context where the WB is not used

Chair of FIDIC TG15, FIDIC Accredited Trainer
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FIDIC 2017 Joint Venture Agreement

STRUCTURE & MAIN FEATURES
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Structure of the FIDIC 2017 JVA
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Main features of the FIDIC 2017 JVA

Ø Suitable for unincorporated JV (Consortium) i.e. where the JV

Members are forming an association for the implementation of a

Services Agreement with a Client, but are not willing to establish
a legal entity for doing so.

Ø All JV Members are meant to be jointly and severally liable
towards the Client (see SC 14.1, and FIDIC White Book SC 1.11.2)

Ø JV Agreement promotes an integrated team approach to achieve

satisfactory completion of Services to a Client

Chair of FIDIC TG15, FIDIC Accredited Trainer
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Ø JV Agreement is meant to be established as early as before the
preparation of a Proposal to Client – contractual exit route is provided
in case the Proposal is not successful (see SC 13.1)

Ø JV Agreement sets out:
Ø the allocation of responsibilities in between the JV Parties (Cl. 4 and 9 + Appendix 3),
Ø The JV Members respective Shares, and the financial management within the JV (Cl.

16 to 19 + Appendices 2 and 4)
Ø The management framework in between the Members, through a Steering

Committee (Cl. 7 + Appendices 5 to 9)
Ø Detailed contractual machinery for handling a defaulting Member (Cl. 12 and 14)
Ø Dispute resolution provisions (1 – Amicable settlement 2- Mediation, 3 – ICC

Arbitration)

Main features of the FIDIC 2017 JVA
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Potential New Fields of Application 

Design Review (Peer Review)

Pre-Tender Cost Estimation or Review

Value Engineering

Construction Management

The New Suite of Agreements - Top Tips
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The New Suite of Agreements - Top Tips
Heads-up!
Design Review

Agree on how many design reviews are included within the scope.

The scope, contents, and types of deliverables of each design review 
must be clearly stipulated.

Agree on the number of reviews of resubmissions.

How to tackle resubmissions with regards to time and money must be 
clearly stated.

Chair of FIDIC TG15, FIDIC Accredited Trainer
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The New Suite of Agreements - Top Tips

Heads-up!
Design Review

Will there be a need to differentiate between resubmissions made as a 
consequence of a rejection by the reviewer, or a need by the designer 
to make changes.

Number of travels, destinations, and personnel travelling to attend 
meetings and design review workshops must be clearly determined.

A general outline of the prices or formulae to be adopted during the 
valuation of Variations.
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The New Suite of Agreements - Top Tips

Heads-up!
Cost 
Estimation 
Review

Agree on a certain reference or source for prices of materials, 
equipment, and manpower. 

Agree on whether the cost estimation reviewer is required to perform a 
quantity takeoff exercise independent of the prepared by the designer.

Set acceptable threshold variances between cost estimates which do 
not require a design change to bring the cost estimate within the 
envisaged budget.

Chair of FIDIC TG15, FIDIC Accredited Trainer
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Heads-up! White Book for Supervision

- Always review the duties required of the Engineer/Employer’s Representative in the 
works contracts and make sure that your scope under the White Book covers all of these 
duties.
- Make sure that there are no constraints and restrictions under the White Book which 
will restrict your ability to perform your duties under the works contract. 

The New Suite of Agreements - Top Tips
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Heads-Up! JV or SCA 

- Make sure that the total of the several scopes of the JV partners is equal to the scope 
required by the Client i.e. no gaps or unassigned scope.

- Agree on how to deal with Variations not affecting all of the JV members.
- Clearly determine the risk allocation among the partners, the limit of liability of each, and 

reflect the same on the insurance policy (Professional indemnity) 

The New Suite of Agreements - Top Tips
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• Thank YouQ&A 
Session
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End of Presentation
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